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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

Delhi-110001, under Section 35EE of the CEA 1944 in respectpf- the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. '
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlIO and Order-In-Appeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees -One Lac.

AT gowb, DI IUIET Yodb Ta AITBR el Iri¥iexe & iy ardier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- _
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the spécial . bfench of Custom,. Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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To the west: regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned in para-2(i) (a) above.
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The appeal to the Appeliate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ' - :

(3) IR 5 oW A & T AT FT AEE BT ¥ A UIS YA AEH B Y BRI B I S
T Rear ST RT3 9 & BN g N 5 foren W e W e @ fog guiRefy el
RRIERYT BT b el OT B TRPR B Y A fbar Tl 8 |

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item

of the court fee Act, 1975 as amended. |
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
‘the Appellate Commissioner would have to be pre-deposited. It may be noted that the

- pre-deposit is a mandatory condition :for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) _

Under Central Excise and:Service Tax, "“Duty demanded” shall'include:
' (i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken; :
(iiy ~amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on@aypnent of.,1 (9%';\A
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ORDER-IN-APPEAL

M/s Dhanuka Agritech Limited, D-1/A-B, Ajanta Industrial Estate, Sanand —

Viramgam Road, village: Vasna, Taluka: Sanand, District. Ahmedabad -382 110
.(hereinafter referred to as ‘the appellant’) has filed the present appeal against Order-in-
.original No.04/JC/2017/GCJ dated 17/10/2017 (hereinafter referred to as ‘the
impugned order’) passed by Joint Commissioner, C.G.S.T. & Central Excise,
Ahmedabad '(North) (hereinafter referred to as ‘the adjudicating authority’). The
appellant is engaged in the manufacture of insecticides / Pesticides and Fungicides
falling under Chapter 38; Animal 7 Vegetable Fertilizers (Organic Manure) falling under
Chapter 31 of the first schedule to the Central Excise Tariff Act, 1985 (CETA, 1985).
The appellant was paying duty on the Insecticides / Pesticides and Fungicides of
Chapter 38, whereas the animal or vegetable fertilizers of Chapter 31 manufactured
under the brand names ‘Dhanzyme granules’ and ‘Dhanzyme Gold granules’ are being
cleared without payment of duty by claiming classification under C.T.S.H. 31010099 of
CETA, 1985. On the basis of information received from the Central Excise
Commissionerate, Jammu & Kashmir, the issue of classification of the products, the
Central Excise Preventive officers of Ahmedabad Commissionerate visited the factory
premises- of the appellant at Sanand and carried out verification. In his statement
recorded under Section 14 of Central Excise Act, 1944 (CEA, 1944) on 17/10/2016, Shri
Raj Kumar Kanodia, President of M/s Dhanuka Agritech Limited agreed ‘Dhanzyme
Granules’ and Dhanzyme Gold Granules’ manufactured and cleared by the appellant
were cleared in unit packs of 1kg, 4kgs, 5kgs, 8kgs and 10kgs and was correctly
classifiable under-CETH 3151000 of CETA, 1944, which covered ‘Mineral or Chemical
Fertilizer containing two_or three of the fertilizing elements nifrogen, phosphorus and
potassium; other ferfilizers; Goods of this Chapter in tablets or similar forms or in
packages of a gross weight not exceeding 10kgs.The appellant had classified the
product under CETH 31010099, which appeared to be incorrect. A Show Cause Notice
No.V.31/15-06/0A/2017 dated 15/03/2017 (hereinafter referred to as ‘the SCN’ was
issued to the.appellant demanding Central Excise duty of Rs.1,32,70,241/- under
Section 11A(4) of the CEA, 1944 invoking extended period along with interest under
Section 11AA of CEA, 1944 and proposing to impose penalty on the appellant under
Rule 25 of Central Excise Rules, 2002 (CER, 2002 read with Section 11AC(c) of CEA,
1944. In the impugned order, the adjudicating authority has confirmed the demand of
Rs.1,32,70,241/- along with interest and has imposed equivalent penalty of
Rs.1,32,70,241/- as proposed in the SCN. ' '

‘2. Aggrieved by the impugned order, the appellant has filed the instant appeal

mainly on the following grounds:

1) The activity carried out by the appellant does not amount to manufacture and

hence no duty is payable. The products in question are formulations, whlch\are/--' :

seaweed based vegetable fertilizers. The formulations are derived from the Bid
Extract Organic Fertilizer input concentrate derived from natural vegetable
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seaweed which has around 42% solid content as well as from seaweed flakes.
Seaweed concentrate and- Seaweed flakes are procured by the appellant
domestic sellers. The activity of preparation of the formulations performed by the
appellants, in a nutshell, comprises of dilution of the seaweed concentrate /
seaweed flakes with demineralised water and addition of preservative for
increased shelf life and addition of chemicals for enhancement of fertilizing
capacity / stability / to act as a conditioner. This activity does not satisfy the test
of change in name, character and use. The activities undertaken by the appellant
do not amount to manufacture under Section 2(f)(i)/(ii)/(ii) of CEA, 1944.
Enhancement in the fertilizing capacity of the seaweed extracts due to addition of
chemicals / amino acids would not amount to manufacture as the process of
formulation does not give rise to a new product. The addition of stabilizer /
preservative for increased shelf life does not change the basic character of the
appellant’s product. :

2) The appellant is entitled fo cum-duty benefit. From a combined reading of the
provisions of Section 4(1)(a) of CEA, 1944 read with Section 4(3)(d) of CEA,
1944 it is evident that the value for the purpose of payment of excise duty is the
‘price actually paid’ or actually payable for the goods when sold’' and the value
does not include the amount of duty of excise, sales tax and other taxes, if any,.
actually paid or actually payable. The explanation to Section 4 also provides that
the price-cum-duty shall be deemed to include the duty payable on such goods.

3) The demand for the period April-2012 to September-2016 is raised in the SCN
dated 15/03/2017 by invoking extended period. The appeliant submits that
suppression or willful mis-statement are not present in the instant case as it had
regularly filed monthly ER-1 returns in prescribed form with the department,
containing the details relating to the clearances of the formulations made by the
appellant. It was the responsibility of the department to scrutinize the self-
assessment made by the appellant and verify the correctness of the same in
terms of Rule 12(3) of CER, 2002. In any case, the appellant had never
suppressed any information relating to the activity of preparation of the
formulations and clearance thereof from the department. There is no column in
the returns which require packaging-wise declaration of the goods manufactured
and it is settled that information not supplied if not required to be supplied under
law does not amount to suppression. The appellant had been audited from time
to time by the department wherein all the statutory records of the appellant were
verified and so extended period cannot be invoked. Extended period of limitation
is not invokable when the earlier SCN dated 04/02/2015 was issued to

Udhampur unit did not invoke extended period of limitation.

4) Penalty is not imposable on the appellant under Section 11AC(1) as the
ingredients such as suppression of facts etc are not present in the case of th_e
appellant. No penalty is imposable under Rule 25 of CER, 2002 as the same is
subject to provision of Section 11AC of CEA, 1944. Further, penalty was not
imposable as the appellant had acted in good faith and bona fide belief that no
duty was payable on the clearances of the formulations made by them and there
was no intention to evade duty. Penalty was not imposable when the demand
was not sustainable. Penalty is not imposable in cases involving interpretation of -
statutory provisions. Penalty is not imposable in disputes involving classification

of goods.
3. Personal hearing was held on 02/02/2018. Shri Ishan Bhatt, Advocate appeared

on behalf of the appellant. He reiterated the grounds of appeal and submitted that the

earlier order was against the appellant. o
T T
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manufactured and cleared by the appellant in packages of gross weight not exceeding
10kgs. The appellant had classified the same under CETSH 31010099 of CETA, 1985

and cleared the same @ NIL rate of Central Excise duty. The department conducted
inquiry and investigations and subsequently the demand of duty has been confirmed by
classifying the said products under CETSH 31051000 of CETA, 1985.

5. On exam'ining the issue it is seen that CETH No0.3101 covers ‘Animal or
vegetable fertilizers, whether or not mixed together or chemically treated; fertilizers
produced by the mixing or chemical treatment of animal or vegetable products’ and
attracts NIL rate of duty and CETSH 31010099 claimed by the appellant pertains to
‘OTHER’. On the other hand CETSH 31051000 confirmed by the department
specifically covers Goods of Chapter 31 of CETA, 1985 in tablets or similar forms or in
packages of a gross weight not exceeding 10kgs. In the instant case, there is no dispute
that the impugned goods fall under Chapter 31 of CETA, 1985 and the clearances
impugned pertain to packages of a gross weight not exceeding 10kgs. On this ground
alone the classification of the impugned goods under CETSH 31051000 of CETA, 1985
is legally correct and sustainable. The principal argument of the appellant is that the
impugned goods had not undergone manufacture as the activity of preparation of the
formulations by the appellant comprised of dilution of the seaweed concentrate /
seaweed flakes with demineralised water and addition of preservative for increased
shelf life and addition of chemicals for enhancement of fertilizing capacity / stability / to
" act as a conditioner. There is no Chemical report available on record either by the
appellant or the department to butiress the classification. Therefore, the common
parlance by which the product is known and consumed in the market is a vital
parameter to determine as to whether any new product emerges out of the process
carried out by the appellant. It has been very clearly brought out in paragraph 81 of the
impugned order that the product emerging after various processes on the said input
seaweed extract is identified commercially as a distinct product in comparison to the
final products ‘Dhanzyme’ and Dhanzyme Gold'. The appellant has not adduced any
evidence to challenge this finding of the adjudicating authority. The appellant has
classified the said products under CETH 3101 of CETA, 1985 which indicates that the
same is Animal or vegetable fertilizers, whether or not mixed together or chemically
treated; fertilizers produced by the mixing or chemical treatment of animal or vegetable
products. Therefore, the challenge to the classification confirmed by the department i.e.
" under CETSH 31051000 pertaining to Goods of Chapter 31 in tablets or similar forms or
in packages of a gross weight not exceeding 10kgs does not succeed in the instant
case as long as it is not disputed that the appellant had cleared products falling under
Chapter 31 of CETA, 1985 in packages of a gross weight not exceeding 10kgs.

Accordingly, the demand of duty and interest confirmed in the impugned order is liable

to be upheld. P _=g:\_

6. As regards the claim for cum-duty benefit claimed by the appellant 1 agree Wlth 2

the finding of the adjudicating authonty that when the impugned clearances were made
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at NIL rate of duty, there was no question of recovering Central Excise duty from the
buyers. | find that it is fallacioué to hold that the (price of the impugned products
contained duty element when the same were cleared at NIL rate of duty. The claim for
cum-duty benefit is rejected. On considering the plea on limitation, it is seen that the
mis-classification was unearthed based on investigations carried out on the basis of
specific intelligence. The erroneous classification amounts to mis-declaration with intent
to evade duty and this fact remained suppressed from the department. The plea that
the department knew the facts since earlier a Show Cause Notice was issued to the
appellant's unit at Udhampur, Jammu & Kashmir is not valid or reasonable to invoke the
ratio of Apex Court decision in the case of Nizam Sugar Factory — 2006 (197) E.L.T.
465 (S.C.) because in the case of Nizam Sugar Factory, the subsequent notices were
issued to the same unit and not to another unit. In the present case the show cause
notice was issued and confirmed on the basis of investigations into the activities of the
appellant's unit situated in Sanand and there is no scope to treat the notice issued to
the Udhampur unit as the first notice issued to the Sanand unit. In view of these facts,
the invoking of extended period and the imposition of penalty on the appellant is correct

and legally sustainable in the present case. Therefore, the appeal is rejected.

7. Maymaﬁﬁm?mmmmm#mm%l
The appeal filed by the appellant stands disposed of in the above terms. - M
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(3T AHR)
3ﬂ'~5_!,3"a'
Fead T (3rdied)
Date: 22 / 032018
Attested
(KPJacob)
Superintendent,
Central Tax (Appeals),
Ahmedabad.
By R.P.A.D.
To

1. M/s Dhanuka Agritech Ltd.,
D-l / A-B, Ajanta Industrial Estate,
Sanand — Viramgam Road, Village: Vasna,
Taluka: Sanand, District: Ahmedabad - 382 110.

Copy to:

1. The Chief Commissioner of C.G.S.T., Ahmedabad.

2. The Commissioner of C.G.S.T., Ahmedabad (North). A

3. The Additional Commissioner, C.G.S.T (System), Ahmedabad (Nortlr})'._

4 The A.C/D.C., C.G.S.T Division: {ll, Ahmedabad (North). (v

5. Guard File. ' =l
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