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Arising out of Order-In-Original No 04/JC/2017/GCJ Dated: 20/10/2017
issued by: Joint Commissioner Central Excise (Div-Ill), Ahmedabad North

"Ef s14"1<>1i:fici1/l,lklcm\'1 cfiT ~m t@T (Name & Address of the Appellant/Respondent)

Mis Dhanuka Agritech Limited

at af su 3rdt 3er 3rials 34r nar a a s 3?er h uf enferfr ta
sag az ala 3rf@part s .3fCfrc;r m g=Thearur 3rd I4a m nar& I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

gnTwar hrgetarur 317lac :
Revision application to Government of India:

(1) (a) (@) #4hr 5ur arn 3rf@,fer1a 1994 $ '1.RT 3ra Alt aar wma h aR ii qgtn Ir
cnl" 3q-nr h Tara uq h 3iasiruarur 3rrz 3rft #@a, 2a mcfiR" , fc:@" ~.~

fctawr, alfaif, far tu srar,vimi,a fee4r-110001 cnJ" $ arc:fr ~ I

(@) z4f m1 # zit hm * aGf ~ cfilr@dl "B" fcfRfr a-is1{a11{ m~ cf>R@dl c# m fcfRfr
a-isTm t ~ a-isHa11-l *m ~ am ~ WT *· m fcfRfr a-isTm m afsR * 'mt % fcfRfr i:fil{@dl

t zn fa4 sisrw ii et m 4 ,ft ah atr $ l l

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect oHhe following case, governed by first
proviso to sub-section (1) of Section-35 ibid: ·

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processin~ of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(a) ama h ag fat ug zn I r ii ez,if m u zn ml h faaiur 3 35Tzar ref
admt u3-q1a In hf a a# * oTI" sna h arz fa#tTg <TT 'lfeQT * f;tl!'ifc:la i I
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment ·of
duty.

3ffl \:!Nl&rl c!fl- 13"~~ cfi. 'TTTfA" cfi ~ \3TI" ~t,- cBfuc 1=fR:f c!fl" ~ % 3ITT" ~~ '3TI" ~
rrt gi fr # garfa sngra, r4la a IDxf 1:ffffif err.~~ <TT ar f@a arf@Rm (i2) 1998
tTRT 109 IDxT frgar fag ·Tg if I

(d)

(1)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

a#hr surer gen (rat) Rmara6al, 2001 cfi frr:r:r 9 cfi 3@lIB aRfe qua iar zg--e ufzii
j, )fa am?gr uf am?gr hfRaiafl ma fa pi--srr vi or@a srt al at-t
#fl a erfr mraa fhzn unrr a1Reg1 Ur# er arr z. cJ)f 1'<--«.l~ft& cfi 3ffllIB tTRT 35-~ ~
mfur ~ cfi 'TTTfA"qd WQ:f il°3!R-6 'cJIBR 6t uf ft it# afeg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by 0
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head ofAccount.

(2) Rfcl(j-jrJ ~.cfi WQ:f usj viaa ya cl qt zn wk a if at q? 2o/- 1JfR:r 'TTTfR
c!fl" \i'lW 3tR Guzi icraa ya arr vnar zt ID 1 ooo/- c!fl" 1JfR:r 'TTTfR c!fl" \i'lW I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tr yea, tu Gala yc vi ala srfl4tu znrznf@rawT a uf or4l.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a4hrurea yuan a,f@Ru, 1944 t ear 36-81/35- # 3isf:
Under Section 35B/ 35Eof CEA, 1944 an appeal lies to:- 0

(a) affaw pcqi iif@er ftma ft gycn, #tu aural z[ea vi hara 3rfl#tr =mraf@au
at fasts flf8at ave ta i. 3. 31N. cfi. g, { fact at gi · ·

'
(a) the special qench of Custom,. Excise & Service Tax Appellate Tribunal of West Block

No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(a) saffaa qRb 2 (1) a i aa; 1gar # srarar #6t sr4ta, or#tat a ma i vi yea, ala
Gila gge gi varas or#tr.urn@raw (Rrec) #t uf?a #tr 4lf8at, 3h':;J.Jc{ltjlc{ Jf 3TT-20, ~
}ea zaa am41us, #nun +F, 317«I4I--380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) afO-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned in para-2(i) (a) above.

(2) h sna yeas (r4ta) Ruma), 2001 c!fl- tTRT 6 cfi 3ffllIB -~ ~-~-3 ~ ~ fcpq -~
3rfl4tr nrznf@avi . at mt{ 3rte a fa6 3ft fag ·g -~ qfj-_ 'qR~x-ITITTl _\IfITT \JC9Jcr ~
c!fl" "J.JPT, GlfTtrf c!fl" 1=frT 31N WITllT TI1 5#fr Tg 5 cl IT U#a a t cfITT ~ 1000 /- ffi ~
"ITT.fr I \ifITT GIT zyea 6t i, anal #6t "J.JPT 3TT'< - "cl<TTllT <fllT~~ s "clruf m 5o "clruf · cfcJ5" m ID
~5000I- 1JfR=r ~ if.ft I · \IfITT 3la zyca #t in, anur #t "J.JPT 3!N wm:rr <J<TT ~~ 50
"clrur IT Ura unr & asi nu 1oooo/- hr surf z)ft I c!fl- 1JfR:r flt51llcf'i xfvlx-e.lx cfi m s. ' J-~ / -"\~--~>#i] el

'"' .
.I"
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The appeal to the Appellate Tribunal sball be ffied in quadruplicate in form EA-3 as
prescribed undE~r Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. · ·

(3) ~ ~ 31mT lf a{ pr am2gii ar r)gr 3tr & at u?ta ailgr IBq ffi cpf :fffiFl '3Y1c!t1
i1J" fa5zn mar if@g gr a ill g; ft fa frat u8t cpflf xf ffi cfi IBq <T~~ ~
Inf@rawr al ya 3rfla a #hrl pl yn am4a=a fhzn Gira i,
In case of the order covers '? number oforder-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/~ for each.

rllllll~ll yca. an@fm 197o zqnr vigil@r at~-1 cfi 3@T@ ~mfur ~-~ B'c/t1" 3lWR <Tr
~ 31mT <T~-Q.:ITd frrum~ cfi 31mT lf h r@ta #kt v uf u 56.so ha at nnrra gc
Rea ar tr a1feI
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) sa ail iifrmi at Rias aw4 are frii 6t at ftzn anaffa far urat & it v#tr zyen,
a4hr sara zyc vi vars a4lta +mn@raw (rffRqf@)) frr<:r:r, 1982 lf frrt%q t 1 .

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(4)

(6) zycan, ta 3a yea vi hars 3r@#tu nrzarf@er (Rrec), a 4f srflat # ma i
acar #iiaT (Demand) gd is (Penalty) cpf 1o% qa srar aar 3r6arr 1 zraif, 3rf@aaar qaqr 1o#s
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

0 ~~~~3-irtOOcfit~~. ~im=rc;r~ "~~J=!m"(Duty Demanded) -~ . .

(i) (Section)m 11D hsz euiRaf@;
(ii) ferarr gr&dz3fez#r@r;
(iii) #r4aserraii4fzr 6hasezr@.

> zrgrasra'if arfl'z 4a srmRtaar ii, ar4hr' a1fr av#fr ua sraafurare.
~. C\ ~ - . C\

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

· pre-deposit is a mandatory condition :for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act,· 1944, Section 83 & Section 86 of the Finance Act, 1994) ..

Under Central Excise and,Service Tax, "Duty demanded" shallinclude:
(i) amount determined .under Section 11 D; ·
(ii) amount of erroneous Ce:nvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~~at;#'.~~r ~.•gfcr 3r4hr if@raur ama si ercn 3tmiT ~~ m c:us fcla1Ra tn"at fa
re erca a 10% 7ran s alt szi ha avs Raffa t +a vs # 10%paras R rJ#tr el
In view of above,. an appeal against this ordi>r shall lie before the Tribunal on/4,l\'111ent o(l0~~1.·
of the _d~ty ~eman~ed Where duty; or duty and penalty are in dispute, or penal~t'!0er~. -p~nal~y]~
alone Is in dispute. ti? z. ±$6 ..3,">..-, •A
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ORDER-IN-APPEAL

M/s Dhanuka Agritech Limited, D-1/A-B, Ajanta Industrial Estate, Sanand - •

Viramgam Road, village: Vasna, Taluka: Sanand, District: Ahmedabad -382 110

(hereinafter referred to as 'the appellant') has filed the present appeal against Order-in-
. original No.04/JC/2017/GCJ dated 17/10/2017 (hereinafter referred to as 'the

impugned order') passed by Joint Commissioner, C.G.S.T. & Central Excise,

Ahmedabad (North) (hereinafter referred to as 'the adjudicating authority'). The

appellant is engaged in the manufacture of insecticides / Pesticides and Fungicides

falling under Chapter 38; Animal 7 Vegetable Fertilizers (Organic Manure) falling under

Chapter 31 of the first schedule to the Central Excise Tariff Act, 1985 (CETA, 1985).

The appellant was paying duty on the Insecticides / Pesticides and Fungicides of

Chapter 38, whereas the animal or vegetable fertilizers of Chapter 31 manufactured

under the brand names 'Dhanzyme granules' and 'Dhanzyme Gold granules' are being

cleared without payment of duty by claiming classification under C.T.S.H. 31010099 of

CETA, 1985. On the basis of information received from the Central Excise

Commissionerate, Jammu & Kashmir, the issue of classification of the products, the

Central Excise Preventive officers of Ahmedabad Commissionerate visited the factory

premises· of the appellant at Sanand and carried out verification. In his statement

recorded under Section 14 of Central Excise Act, 1944 (CEA, 1944) on 17/10/2016, Shri
Raj Kumar Kanodia, President of MIs Dhanuka Agritech Limited agreed 'Dhanzyme

Granules' and Dhanzyme Gold Granules' manufactured and cleared by the appellant

were cleared in unit packs of 1 kg, 4kgs, 5kgs, 8kgs and 10kgs and was correctly
classifiable under CETH 3151000 of CETA, 1944, which covered 'Mineral or Chemical

Fertilizer containing two or three of the fertilizing elements nitrogen, phosphorus and

potassium; other fertilizers: Goods of this Chapter in tablets or similar forms or in
packages of a gross weight not exceeding 1Okgs.The appellant had classified the

product under CETH 31010099, which appeared to be incorrect. A Show Cause Notice

No.V.31/15-06/OA4/2017 dated 15/03/2017 (hereinafter referred to as 'the SCN' was

issued to the appellant demanding Central Excise duty of Rs.1,32,70,241/- under

Section 11A(4) of the CEA, 1944 invoking extended period along with interest under
Section 11AA 0f CEA, 1944 and proposing to impose penalty on the appellant under

Rule 25 of Central Excise Rules, 2002 (GER, 2002 read with Section 11AC(c) of CEA,
1944. In the impugned order, the adjudicating authority has confirmed the demand of

Rs.1,32,70,241/- along with interest and has imposed equivalent penalty of

Rs.1,32,70,241/- as proposed in the SCN.

2. Aggrieved by the impugned order, the appellant has filed the instant appeal

mainly on the following grounds:

0

0

1) The activity carried out by the appellant does not amount to manufacture and s
hence no duty is payable. The products in question are formulations, whicfar 7a%,,\
seaweed based vegetable fertilizers. The formulations are derived from tle Bo pp·
Extract Organic Fertilizer input concentrate derived from natural vegetable p}
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seaweed which has around 42% solid content as well as from seaweed flakes.
Seaweed concentrate and Seaweed flakes' are procured by the appellant
domestic sellers. The activity of preparation of the formulations performed by the
appellants, mn a nutshell, comprises of dilution of the seaweed concentrate /
seaweed flakes with demineralised water and addition of preservative for
increased shelf life and addition of chemicals for enhancement of fertilizing
capacity / ~tability / to act as a conditioner. This activity does not satisfy the test
of change mn name, character and use. The activities undertaken by the appellant
do not amount to manufacture under Section 2(f)(i)/(ii)/(iii) of CEA, 1944.
Enhancement in the fertilizing capacity of the seaweed extracts due to addition of
chemicals I amino acids would not amount to manufacture as the process of
formulation does not give rise to a new product. The addition of stabilizer /
preservative for increased shelf life does not change the basic character of the
appellant's product.

2) The appellant is entitled to cum-duty benefit. From a combined reading of the
provisions of Section 4(1)(a) of CEA, 1944 read with Section 4(3)d) of CEA,
1944 it is evident that the value for the purpose of payment of excise duty is the
'price actually paid' or actually payable for the goods when sold' and the value
does not include the amount of duty of excise, sales tax and other taxes, if any,
actually paid or actually payable. The explanation to Section 4 also provides that
the price-cum-duty shall be deemed to include the duty payable on such goods.

3) The demand for the period April-2012 to September-2016 is raised in the SCN
dated 15/03/2017 by invoking extended period. The appellant submits that
suppression or willful mis-statement are not present in the instant case as it had
regularly filed monthly ER-1 returns in prescribed form with the department,
containing the details relating to the clearances of the formulations made by the
appellant. It was the responsibility of the department to scrutinize the self
assessment made by the appellant and verify the correctness of the same in
terms of Rule 12(3) of GER, 2002. In any case, the appellant had never
suppressed any information relating to the activity of preparation of the
formulations and clearance thereof from the department. There is no column in
the returns which require packaging-wise declaration of the goods manufactured
and it is settled that information not supplied if not required to be supplied under
law does not amount to suppression. The appellant had been audited from time
to time by the department wherein all the statutory records of the appellant were
verified and so extended period cannot be invoked. Extended period of limitation
is not invokable when the earlier SCN dated 04/02/2015 was issued to
Udhampur unit did not invoke extended period of limitation.

4) Penalty is not imposable on the appellant under Section 11AC(1) as the
ingredients such as suppression of facts etc are not present in the case of the
appellant. No penalty is imposable under Rule 25 of GER, 2002 as the same is
subject to provision of Section 11AC of CEA, 1944. Further, penalty was not
imposable as the appellant had acted in good faith and bona fide belief that no
duty was payable on the clearances of the formulations made by them and there
was no intention to evade duty. Penalty was not imposable when the demand
was not sustainable. Penalty is not imposable in cases involving interpretation of ·•·
statutory provisions. Penalty is not imposable in disputes involving classification
of goods.

3. Personal hearing was held on 02/02/2018. Shri lshan Bhatt, Advocate appeared

on behalf of the appellant. He reiterated the grounds of appeal and submitted that the

earlier order was against the appellant.

4. 1 have carefully gone through the contents_ of the impug~ed order as;:f~:;h:;·~
grounds of appeal filed by the appellant. The disputed issue In the instant appeal is\ 2,

j ;;:, ' • ) ,, '·" .

classification of the products 'Dhanzyme granules' and 'Dhanzyme go$9@UP%j $-~ ~'"•i o•·'' ·'•'
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manufactured and cleared by the appellant in packages of gross weight not exceeding

10kgs. The appellant had classified the same under CETSH 31010099 of CETA, 1985

and cleared the same @ NIL rate of Central Excise duty. The department" conducted

inquiry and investigations and subsequently the demand of duty has been confirmed by

classifying the said products under CETSH 31051000 of CETA, 1985.

5. On examining the issue it is seen that CETH N0.3101 covers 'Animal or

vegetable fertilizers, whether or not mixed together or chemically treated; fertilizers

produced by the mixing or chemical treatment of animal or vegetable products' and

attracts NIL rate of duty and CETSH 31010099 claimed by the appellant pertains to

'OTHER'. On the other hand CETSH 31051000 confirmed by the department
specifically covers Goods of Chapter 31 of CETA, 1985 in tablets or similar forms or in

packages of a gross weight not exceeding 10kgs. In the instant case, there is no dispute

that the impugned goods fall under Chapter 31 of CETA, 1985 and the clearances

impugned pertain to packages of a gross weight not exceeding 10kgs. On this ground

alone the classification of the impugned goods under CETSH 31051000 of CETA, 1985

is legally correct and sustainable. The principal argument of the appellant is that the 0
impugned goods had not undergone manufacture as the activity of preparation of the

formulations by . the appellant comprised of dilution of the seaweed concentrate /

seaweed flakes with demineralised water and addition of preservative for increased

shelf life and addition of chemicals for enhancement of fertilizing capacity / stability / to

· act as a conditioner. There is no Chemical report available on record either by the

appellant or the department to buttress the classification. Therefore, the common

parlance by which the product is known and consumed in the market is a vital

parameter to determine as to whether any new product emerges out of the process

carried out by the appellant. It has been very clearly brought out in paragraph 81 of the

impugned order that the product emerging after various processes on the said input

seaweed extract is identified commercially as a distinct product in comparison to the 0
final products 'Dhanzyme' and Dhanzyme Gold'. The appellant has not adduced any

evidence to challenge this finding of the adjudicating authority. The appellant has

classified the said products under CETH 3101 of CETA, 1985 which indicates that the

same is Animal or vegetable fertilizers, whether or not mixed together or chemically

treated; fertilizers produced by the mixing or chemical treatment of animal or vegetable
products. Therefore, the challenge to the classification confirmed by the department i.e.

under CETSH 31051000 pertaining to Goods of Chapter 31 in tablets or similar forms or

in packages of a gross weight not exceeding 10kgs does not succeed in the instant

case as long as it is not disputed that the appellant had cleared products falling under

Chapter 31 of CETA, 1985 in packages of a gross weight not exceeding 10kgs.
Accordingly, the demand of duty and interest confirmed in the impugned order is liable

to be upheld. / -,.·•·-.,,_

6. As regards the claim for cum-duty benefit claimed by the appellant.I agree with
- 1 \

the finding of the adjudicating authority that when the impugned clearances were made.
6 j

@ A{y
"
a,
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at NIL rate of duty, there was po question of recovering Central Excise duty from the
•, .

buyers. I find that it is fallacious to hold that the price of the impugned products

contained duty element when the same were cleared at NIL rate of duty. The claim for

cum-duty benefit is rejected. On considering the plea on limitation, it is seen that the
mis-classification was unearthed based on investigations carried out on the basis of

specific intelligence. The erroneous classification amounts to mis-declaration with intent

to evade duty and this fact remained suppressed from the department. The plea that

the department knew the facts since earlier a Show Cause Notice was issued to the

appellant's unit at Udhampur, Jammu & Kashmir is not valid or reasonable to invoke the

ratio of Apex Court decision in the case of Nizam Sugar Factory - 2006 (197) E.L.T.

465 (S.C.) because in the case of Nizam Sugar Factory, the subsequent notices were

issued to the same unit and not to another unit. In the present case the show cause

notice was issued and confirmed on the basis of investigations into the activities of the

( appellant's unit situated in Sanand and there is no scope to treat the notice issued to

the Udhampur unit as the first notice issued to the Sanand unit. In view of these facts,

the invoking of extended period and the imposition of penalty on the appellant is correct

and legally sustainable in the present case. Therefore, the appeal is rejected.

7. 34tasai aarr af #st a$ 3rfh a Rqzr 3qi+a a# a fur Tar eI
The appeal filed by the appellant stands disposed of in the above terms. , /l

'1'V'Ng1a
(3m ~fcfR"}

31gs
he4ti_as (3r4ta)

Date: 22 / 032018

o Attested

~ob)
Superintendent,
Central Tax (Appeals),
Ahmedabad.

ByR.P.A.D.

To
1. M/s Dhanuka Agritech Ltd.,

D-I / A-B, Ajanta Industrial Estate,
Sanand - Viramgam Road, Village: Vasna,
Taluka: Sanand, District: Ahmedabad - 382 110.

Copy to:

1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2. The Commissioner of C.G.S.T., Ahmedabad (North).
3. The Additional Commissioner, C.G.S.T (System), Ahmedabad (North).
4. The A.C_I D.C., C.G.S.T Division: 111, Ahmedabad (North). (-1/"(
5. Guard File. P- c: \t °\6PA. >




